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PHX JUSTI CE CT- CENTRAL
REMAND DESK CR- CCC

M NUTE ENTRY

This Court has jurisdiction of this Cvil appeal pursuant
to the Arizona Constitution Article VI, Section 16, and AR S
Section 12-124(A).

This matter has been under advisenment and the Court has
considered and reviewed the record of the proceedings from the
trial Court, exhibits nade of record and the Menpranda
subm tted.

Appel l ee correctly argues that the $5,107 consulting fee
paid to WRF Mnagenment was a reasonably foreseeable and
necessary cost to discover the construction defects and mtigate
t he damages brought about by Appellant’s questionabl e renodeling
efforts. The record is replete with evidence that Appellee was
sinply trying to have a structurally sound kitchen, not trying
to incur nore costs or delay the project. Appel | ee gave
Appel lant anple opportunity to <correct their construction
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defects — nearly three years — yet Appellant still managed to
del i ver sub-standard wor kmanshi p.

Arizona follows the Restatenment (Second) of Contracts when
determining breach of contract danages, in the absence of
contrary statutory or case law authority. The Rest at enent
provi des that:

“Damages are not recoverable for |oss
that the party in breach did not have
reason to foresee as a probable result
of the breach when the contract was
made. !

A careful review of the record, coupled with combn sense,
tells me that Appellant should have reasonably foreseen that its
failure to perform its work in a workmanlike manner (after
nearly three years) would result in Appellee’'s retention of a
consul tant, such as M. Fur man. Fortunately, IVF . Fur man
di scovered the defects and mtigated Appell ee’ s damages.

The Registrar of Contractors (ROC) is not a consulting
service, as Appellant indirectly suggests. Once defects are
di scovered, a conplaint is filed with the RCC The ROC then
investigates and ensures that the builder neets the mninmm
wor kmanshi p standards allowed in Arizona. M. Furman was hired
to discover the defects, which were then reported to the ROC
Had Appellant executed the proper renedial neasures to ensure
t hat Appellee’s hone was structurally sound, and adhered to the
city building codes, there wuld have been no need for a
consul tant.

In Aries v. Pal ner Johnson, Inc.z,_ the Court properly found
that the anpbunt paid to a consultant, hired to determ ne cause
of the problem and to mtigate any further delays, was
foreseeable and therefore recoverable in a breach of contract

! Restatement (Second) of Contracts, Section 351(1).
2153 Ariz. 250, 735 P.2d 1373 (App. 1987).
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action, so long as the consulting fee was not related to tria
preparation expert work or expert w tness fees. In the case at
hand, M. Furman’s consulting fees were directly related to
determining the cause of the problem (defects) and preventing
further delay in the renodeling of Appellee’ s kitchen.

IT IS THEREFORE ORDERED affirmng the trial court’s
j udgnent .

IT IS FURTHER ORDERED remanding this case back to the

Centr al Phoeni x Justice Court for all further and future
pr oceedi ngs.
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